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In September 2019, METRO launched Germany’s first online marketplace 
specifically geared towards the HoReCa industry (hotel, restaurant, catering). 
The goal is to build the number one platform where restaurateurs can find all 
the non-food items they need for their business – far beyond METRO’s own 
product range. Currently, METRO Marketplace is operating in Spain and 
Germany and counts more than 400 retailers and approximately 270,000 
users.  

The upcoming regulation with the Digital Services Act (DSA) has the chance 
to shape Europe‘s platform economy while protecting smaller platforms and 
keeping them competitive. In this respect, we have welcomed many aspects 
of the Commission’s proposal for a Digital Services Act (DSA); in particular, 
the retention of the exemption from liability for platforms under the E-
Commerce Directive of 2000, along with the clarifying provisions on notice 
and action mechanisms and the verification of traders. The need for 
improvement has already been communicated by the associations, in 
particular the German Retail Association (HDE) and Bitkom, whose opinions 
we endorse.  

We would therefore like to focus on a few core issues that have a strong 
relevance for our e-commerce platform and that have been tightened in an 
alarming manner in the draft report of 28 May 2021 by the European 
Parliament’s Internal Market and Consumer Protection Committee. 

There is reason for concern that the regulations of the DSA in the version of 
Christel Schaldemose MEP’s draft report will significantly restrict the activities 
of e-commerce platforms based in and focused on Europe. The specified 
(investigation) requirements can only be fulfilled with considerable additional 
effort. The additional risks that may arise are difficult or impossible to control; 
this is especially true when admitting traders from third countries (including 
traders from the UK, Norway and Switzerland). Accordingly, the range of 
products available to European consumers may be significantly reduced. 

In contrast, the already existing market leaders will be strengthened. They 
already have the financial means, human resources and internal processes in 
place to meet the additional requirements and they have sufficient market 
power to adequately control third country traders. Furthermore, although the 
threat of liability for product defects is just as painful for the market leaders, 
it is more tolerable for them than for young companies, given their large 
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financial resources. In summary, from our point of view, the following aspects 
must be taken into account in terms of the detailed anatomy of the DSA:  

1. Comprehensive and blanket liability for online marketplaces must be 
avoided, otherwise the market position of smaller and young platforms 
with fewer resources in particular will be weakened.  

2. The liability privileges for e-commerce platforms and online 
marketplaces must be maintained in principle, as comprehensive 
control of the products by the platform is not possible. 

3. No (blanket) investigation obligations for traders without ensuring 
technical feasibility, as otherwise there is a risk of excluding traders 
from outside the EU or, if the investigation obligations are too 
stringent, a risk of putting domestic platforms at a competitive 
disadvantage. 

4. No mixing of transparency obligations under consumer protection law 
and aspects of platform liability. 

5. Review of the use of the term “advertising”, which is understood 
broadly under EU law.  

6. Clear definition of the threshold of knowledge in the case of own-
initiative investigations and the subsequent duty to act, in order to 
avoid uncertainties to the detriment of platforms conducting these 
own-initiative investigations.  

7. Contextual definition of “very large online platforms”, especially when 
introducing (comparatively low) revenue thresholds in relation to large 
numbers of users. 
 

Our detailed position on the DSA can be found below: 

 

Liability privileges for platforms  

The amendments to the Commission proposal by the responsible rapporteur 
Christel Schaldemose introduce further exceptions to the liability privilege 
(Art. 5a), which overly undermine the principles of privilege. This is because, 
according to the draft report, the liability privilege shall in particular no longer 
apply as a whole if a platform allows the conclusion of distance contracts with 
consumers  

- and violates an obligation laid down in Art. 11, 13b, 13c, 14, 22 or 24a 
of the Digital Services Act or  

- violates an information obligation pursuant to Art. 6a (1) of Directive 
2011/83/EU (Consumer Rights Directive). 

These amendments appear to be partly irrelevant or practically not feasible, 
especially with regard to online marketplaces.  



  

Moreover, the regulations laid down in the draft report in this regard do not 
correspond to the justification according to which “[a]dditional conditions 
must be established to ensure that online marketplaces are not exempted 
from liability when selling illegal products and services” (p. 68 of the draft 
report). We agree that it is important, particularly from a consumer protection 
perspective, that online marketplaces take some responsibility for ensuring 
that the products sold through them comply with Union as well as national 
law. However, there is a risk that the proposed amendments in the draft 
report will lead to a blanket full liability for almost all online marketplaces. 

 

Factual exclusion of liability privilege for e-commerce platforms and 
online marketplaces 

According to Art. 5 (3) of the draft DSA already, the liability privilege for 
online platforms shall not apply if information, products or services are 
provided by a user who is acting under the control, authority or decisive 
influence of the online platform.  The draft report now adds criteria for 
determining the control by the online platform in Art. 5a (3).  These are not 
listed exhaustively and fundamentally exceed the actual control possibilities 
by platforms.  

Control, power to issue instructions or decisive influence by the online 
platform over a trader is said to exist, for instance, if the trader-consumer 
contract is concluded exclusively via the platform (Art. 5a (3) lit. a). This is 
inherent to the business model of any online marketplace and a multitude of 
e-commerce platforms.  

In addition, control by the platform operator over the trader is said to exist if 
the platform exclusively offers payment systems that allow it to withhold 
payments to the traders (Art. 5a (3) lit. c). It is of great advantage to the 
consumer if the platform can withhold payments to the trader, because this 
provides the consumer with additional security for the repayment of the 
purchase price in the event of a withdrawal or in the event of the assertion 
of claims for performance and warranty claims for defects (so-called buyer 
protection). This means that any platform with buyer protection risks losing 
its liability privileges and thus will lose the incentive to use such buyer 
protection mechanisms – to the detriment of consumers and thus neither to 
the benefit of the European Single Market nor of consumer protection. 

However, neither of the two cases mentioned only as examples leads to a 
real control of the traders and, in particular, to a control by the platform of 
the information, products or services listed on the platform by the traders 
which would justify treating the platform, in terms of liability, as if it had 
positive knowledge of an infringement and did not take action.  



  

Finally, it seems inequitable that e-commerce platforms will lose the 
exemption from liability altogether if there is a product liability case and the 
trader does not fulfil the customer’s claims. It is unclear and, from our point 
of view, too far-reaching already why the exemption from liability would be 
ruled out altogether in these cases – and not only in relation to the product 
liability case. However, the rule also seems unfair for the product liability 
claim per se. Unlike customs or logistics service providers, for example, 
platforms do not have access to the products at any time and thus have no 
way of checking these products themselves. The possibility of recourse in the 
newly inserted Article 5a (6) does not help, since product liability is not 
regulated in the Digital Services Act itself.  

 

Lack of technical feasibility of traceability obligations, especially in 
the case of third countries 

It would be desirable (and beneficial to consumers and platforms already at 
present) if traders were verifiable by means of an easily implementable and 
usable link to online databases of the member states (e.g. the trade registers 
of the member states, where these exist). This is currently not possible 
without restrictions even for companies based in an EU member state, and in 
some cases is only possible with a high level of implementation effort on the 
part of the platforms. We have serious doubts that corresponding checks of 
traders from third countries based on databases of EU member states will be 
possible at all. In fact, such far-reaching verification obligations without 
ensuring technical feasibility, as well as other provisions of the DSA, 
especially in the version of the draft report (e.g. Art. 5a (4)), tend in practice 
to lead to a blanket exclusion of traders based outside the EU.  

The same applies to compliance with the trader, product and service 
traceability requirements under Article 22 as proposed in the draft report. We 
also consider better traceability of products to be fundamentally desirable in 
order to enhance the Single Market as well as consumer protection. However, 
there is reason for concern that the verification obligation currently envisaged 
for platforms will in fact lead to the exclusion of many traders, services and 
products, thus inhibiting rather than promoting the internal market. In 
particular, the aforementioned free access to online databases in order to 
efficiently carry out the verification of traders would first have to be developed 
in such a way that connectivity is possible with reasonable costs and 
resources.  

The extensive verification obligations result in a significant competitive 
advantage for platforms from non-EU countries. These can initially grow to a 
size where implementation or manual effort for the required verifications is 
not an obstacle to expansion into Europe. Platforms based in Europe must 



  

comply with the requirements from day one and have to plan accordingly, 
with higher costs and overhead.  

 

Mixing of transparency obligations under consumer protection law 
and platform liability 

From our point of view, it is not comprehensible why compliance with the 
regulations on online advertising and a comprehensive reference to the 
transparency provisions for online marketplaces of the Consumer Rights 
Directive are linked to the liability privilege in such a way that a platform is 
not only already exposed to the enforcement of these obligations by the 
member states (including the possibility of fines of at least up to 4 % of the 
annual group turnover), but is now also to be liable for the traders’ 
information, products and services even in the absence of positive knowledge. 
The platform’s compliance with transparency and information obligations 
does not protect consumers from product defects. Similarly, compliance with 
these rules, e.g. the full disclosure of ranking information pursuant to Art. 6a 
(1) lit. a of the Consumer Rights Directive, improves the protection of 
producers or traders against product piracy or copyright infringement. 

    

Failure to take into account Union law interpretation of established 
concepts 

In addition, the draft report disregards the fact that in the case of e-
commerce platforms, the term “advertising” is interpreted broadly under EU 
law and includes every advertisement of a product displayed. In this respect, 
according to the current version of the draft report, the requirements laid 
down in Article 13c with regard to transparency obligations for online 
advertising would have to be complied with for each and every product 
advertisement displayed. This is difficult to implement in practice and 
probably not intended either. It should be clarified that Art. 13c does not 
apply to the mere display of products on e-commerce platforms (e.g. in a so-
called “product carousel” on the homepage or on the product listing pages). 

   

No exclusion from liability exemption due to voluntary own-initiative 
investigations  

It seems sensible to us that the performance of voluntary own-initiative 
investigations does not lead to an exclusion from the liability privilege (Art. 6 
DSA-E). However, it should be clarified in this respect, at what point the 
threshold for knowledge through own-initiative investigations is crossed and 
thus the duty to act applies. Otherwise, there is a risk of uncertainties to the 
detriment of platforms that carry out investigations on their own initiative, 



  

which is likely to lead to platforms continuing to avoid such investigations. 
This is because, in contrast to notices by third parties, there is no fixed point 
in time (receipt of notice) from which knowledge can be presumed in the case 
of own-initiative checks. The prerequisites become even less clear with the 
addition to Recital (25) (“accompanied with additional safeguards”) in the 
draft report. A normative environment in which it is safer for companies to 
refrain from carrying out own-initiative investigations than to carry out such 
investigations does not seem to us to be in the interest of the users of 
platforms, especially not in the interest of consumers. 

  

Definition of “very large online platforms” 

We also recognise that there are certain platforms that have a special 
significance and that these platforms should do justice to this significance 
through certain reporting and risk mitigation measures, provided that these 
facilitate law enforcement and serve to enhance the Single Market as well as 
consumer protection. However, it seems questionable to us whether pure e-
commerce platforms such as online marketplaces can cause “societal risks” 
at all, since they are usually not involved in public debate or otherwise in 
opinion formation. In any case, though, only the dominant e-commerce 
platforms are likely to have such decisive influence, so we think it is right that 
the wording of Article 25 (1) DSA-E is based on a certain number of users, 
which thus serves as a criterion for determining market dominance.  

Platforms with a turnover of 50 million euros do not qualify as dominant 
platforms, as turnover alone does not provide any information about the 
reach and influence of the respective platform.  

As an illustrative example: This definition would also include METRO 
Marketplace, for example, which is currently active in two countries with 
about 400 retailers and a total of about 270,000 users. However, we are still 
far from a dominant position in the market. This shows that a turnover of €50 
million in e-commerce is by no means comparable to a user base of 45 million, 
nor does it establish a dominant position.  

Of course, we would be delighted to join the league of market-leading 
competitors. The starting position seems good for METRO, as it already has 
an international network. Nevertheless, we would be constrained by the 
additional requirements of the DSA in the version of the draft report to an 
extent that could significantly delay our growth and possibly even lead to a 
conversion of the business model to pure B2B commerce and to an exclusion 
of traders from third countries. If we then had to allocate resources to 
meeting the additional administrative and operational requirements of “very 
large online platforms” on top of this, growth and further development of the 
platform would be severely hampered.  



  

METRO Markets GmbH, a METRO Group company, operates an online 
marketplace specifically geared towards HoReCa customers (hotel, 
restaurant, catering), where B2C customers can also shop. METRO Markets 
offers non-food products from its own assortment as well as from partners 
via this additional sales channel. In addition, third-party traders can sell 
products directly to customers via the platform. Following the launch of 
METRO Marketplace in Germany in September 2019 at the domain 
www.metro.de/marktplatz, Marketplace has also been open to customers and 
retailers in Spain since March 2021 at www.makro.es/marketplace. Other 
European countries are expected to follow next year.  
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